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IN THE UTAH COURT OF APPEALS
CITY OF ST. GEORGE,
Plaintiff/
Respondent,
Case No. 880009-CA

vs.
DUSTY MANGUM,
Defendant/
Appellant.

STATEMENT OF JURISDICTION OF COURT OF APPEALS
Jurisdiction of the Utah Court of Appeals is pursuant to
Utah Code, 1987-1988, Section 78-2.(a )-3(2 ) ( c ) .
STATEMENT OF NATURE OF PROCEEDINGS
Appellant was found guilty by the Court, sitting without
a jury, in the Circuit Court, State of Utah, Washington County,
St. George Department, on December 11, 1987, of Loitering.
At sentencing on December 11, 1987, the Court sentenced
Appellant to a fine of $50.00 which was to be paid by December 28,
1987.
STATEMENT OF ISSUES
1.

Can a person be convicted under Utah Code Annotated,

Section 76-9-703, as amended and adopted by St. George City, May,
1986, if the law enforcement official fails to properly inquire
from the person as to his purpose in the vicinity, thus denying
that person an opportunity to give a reasonable credible account
of his identity, conduct or purpose as required by the statute?
2.

Can the statutory element of inquiry be satisfied by

the law enforcement official simply informing the accused person
1

as to why the law enforcement officer is investigating the area
and in return, receives a denial from the accused person of any
involvement in the activities which the officer is investigating?
3.

If at the time the alleged loitering occurred, the

Defendant was not arrested, cited, warned or removed from the
premises, then was it error to convict him under Utah Code
Annotated, 76-9-703, as amended, and adopted, since the law
enforcement officers exhibited no alarm at his presence in the
vicinity?
4.

Does the evidence presented at trial by the City of

St. George show beyond a reasonable doubt that the Defendant was
guilty of each element of the offense of Loitering under Utah Code
Annotated, Section 76-9-703, as amended and adopted by St. George
City, May, 1986?
DETERMINATIVE STATUTORIAL PROVISION
Utah Code Annotated, Section 76-9-703, as amended, and
adopted by St. George City, May, 1986.
1.

A person is guilty of loitering if he appears at a
place or at a time under circumstances that
warrant alarm for the safety of persons or
property in the vicinity, and upon inquiry by law
enforcement official, he fails to give a
reasonable credible account of his identity,
conduct, or purpose.

2.

No person shall be convicted under this section if
the explanation he gave of his conduct and purpose
was true and, if believed by the law enforcement
official at the time, would have dispelled the
alarm.

3.

Loitering is an infraction.
STATEMENT OF CASE

On October 25, 1987, sometime between the hours of 12:30

2

and 12:45 a.m., the St. George Police Department received a
telephone call from one Kathy Hintze, who reported that a
suspicious looking bearded man dressed in a dark blue parka with a
white stripe, levis and possibly boots was peeking through her
neighbor's window.

(TR pp. 7-.9, 26# 27 and 88)

Minutes later

several St. George Police officers arrived at the address where
the suspicious man had been reported.

(TR pp. 27 and 89)

When

the officers arrived, they met the Defendant, Dusty Mangum,
standing under his brother's carport next door to the reported
incident.

(TR pp. 27-28)

As the officers approached Mr. Mangum

and informed him as to why they were investigating the area, he
told them that he and his brother had just arrived from a hunting
trip and that he had just stepped outside to yell at a truck doing
"brodies" (driving real fast, yanking the wheel around to make the
truck flip around) in front of his brother's house.
and 71)

(TR pp. 70

He also informed the officers that he had not looked

through the neighbor's window.

(TR pp. 29, 66, 68 and 87)

At trial, testimony was not presented by the City of
St. George that a proper inquiry was made of the Defendant as to
why he was there and what time he had arrived.

(TR pp. 29, 39, 75

and 78)
Once the officers concluded their "so called" investigation, they departed from the vicinity and the Defendant was
neither cited, nor arrested, nor escorted from the premises, nor
was he even so much as requested to leave the area. (TR p. 80)
In fact, the only notice the Defendant received that he was
being charged with Loitering, occurred when his wife informed
3

him that she had been served with the criminal Information and
Summons some nine days after the incident. (TR p. 80)

(See

Addendum "A" attached hereto comprising both Summons and Information. )
On December 11, 1987, a non-jury trial was held in the
Circuit Court of the St. George Department and the Defendant was
found guilty of the offense of Loitering, an infraction, and
sentenced by the Court to pay a fine of $50.00.

(TR p. 99)

SUMMARY OF ARGUMENT
Appellant submits that the trial court erred in finding
him guilty of the offense of Loitering, an infraction, in
violation of Utah Code Annotated, 76-9-703, as amended, and
adopted by St. George City, May, 1986.

With respect to the

charging statute, the record clearly establishes that no inquiry
was made by the law enforcement officials on the morning of
October 25, 1987, which would allow the Appellant to make a
credible explanation as to his identity, conduct and purpose for
being in the vicinity.

The record also establishes that the law

enforcement officers were not alarmed for the property and
safety of others because of the Defendant's presence in the
area, since the evidence was conclusive that the officers made
no effort to arrest, cite or request him to leave the area.
Finally, the record also reflects that there was reasonable
doubt as to the identity of the Appellant being the alleged
perpetrator and therefore, the City of St. George failed in its
burden to prove the Defendant guilty of the charge of Loitering
beyond a reasonable doubt.
4

ARGUMENT
POINT It

IT WAS ERROR TO CONVICT THE DEFENDANT UNDER U.C.A.
76-9-703(1), AS AMENDED, AND ADOPTED BY ST. GEORGE
CITY, MAY, 1986, DUE TO THE FACT THAT NO "INQUIRY" WAS
MADE BY A LAW ENFORCEMENT OFFICIAL FROM THE DEFENDANT
AS TO WHY THE DEFENDANT WAS IN THE VICINITY
Section 76-9-703(1), Utah Code Annotated, as adopted by

St. George City, May, 1986, states:
(1) A person is guilty of lointering if he appears at
a place or at a time under circumstances that
warrant alarm for the safety of persons or
property in the vicinity and upon inquiry by law
enforcement officials, he fails to give a
reasonable credible account of his identity,
conduct or purpose. (Emphasis added)
The evidence presented at trial establishes that no such inquiry
was ever made on the part of an investigating law enforcement
official from the Defendant on the morning of October 25, 1987.
With all of the law enforcement officials who were apparently
present at the scene of the incident, only one was called as a
witness at the time of trial.
(TR p. 2)

His name was Officer Bill Matthews.

As to whether or not an inquiry was made, Officer

Matthews testified on direct examination as follows:
Prosecutor: All right, did you talk to Dusty Mangum?
Officer Matthews: Yes, we did. And we told him what
we were there for, and he denied that it was him that had
done this. That he had not run from us, and that he had
not looked in any windows. He said he had looked at some
houses that he had worked on out there.
Prosecutor: While you were talking to him, was Shane
Mangum there?
Officer Matthews: He was, but I don't remember at
what point that he joined us.
Prosecutor: Did you have any conversation with Shane
Mangum?
Officer Matthews: No, I didn't really, no.
Prosecutor: When Shane Mangum was present, was the
Defendant present also?
Officer Matthews: Yes.
Prosecutor: Did Shane Mangum while the Defendant was

5

there ever say to you that he had been out in the back
yard?
Objection: By Mr. Snow.
The Court: Grounds?
Mr. Snow: Grounds is a leading question.
The Court: Sustained.
Prosecutor: Well, Shane Mangum never volunteered
anything—statement to you, is that what you are saying?
Officer Matthews: No. No.
Prosecutor: All right, did you have any further
conversations with the Defendant?
Officer Matthews:

No.

(TR pp. 29 and 30)
Such lack of inquiry on the part of the law enforcement
officials on the morning of October 25, 1987, was further
clarified on cross-examination of Officer Matthews.
Mr. Snow: When you got back to the Mangum residence
and you began questioning Mr. Mangum, did you go to the
door, to Mr. Shane Mangumfs door, to find out what the
reason was that he was there?
Officer Matthews: No.
Mr. Snow: Do you recall Mr. Mangum telling you or
asking you—requesting that the police officers check with
his brother to verify why he was in this neighborhood?
Officer Matthews: Yes. Officer Hatzadakis went to
the door, and Shane came out and talked to us.
Mr. Snow: All right. Is the Officer Hatzadakis, is
he here today?
Officer Matthews: No, he's not.
Mr. Snow: Okay. Now, wasn't the situation with Mr.
Mangum such that he told you and the other officers that
he and his brother had been hunting?
Officer Matthews: Yes, he said they had been hunting.
Mr. Snow: And that they had returned home late?
Officer Matthews: Yeah. That they had returned home
— I don't think we asked him exactly what time they got
home.
(TR pp. 38 and 39)
Finally, as evidenced by the Defendant's own testimony on
direct examination, the record clearly shows that no opportunity
was given to the Defendant to explain his presence and purpose in
the vicinity.

When questioned by his attorney as to whether or

not an inquiry was made by the law enforcement official, the
6

Defendant responded as follows:
Mr. Snow: Well, let me just ask you this, Mr. Mangum:
Were you ever given a chance to explain to these police
officers why you were at your brother's house?
Defendant:

They wouldn't listen to me.

(TR p. 78)
It was the testimony of several witnesses during trial
that the Defendant and his family had just returned late from a
hunting trip and that the Defendant's brother intended to drive
him to his residence but first stopped by his home to change from
his muddy clothes.

(TR pp. 47, 56 and 69)

While at his brother's

home, both the Defendant's brother and his wife, as well as the
Defendant, testified that they heard noises to the front of the
house and the Defendant went outside to see what was causing the
commotion.

(TR pp. 48, 56 and 70)

It was the Defendant's

testimony that he never left the vicinity of his brother's carport
but was simply looking around.

(TR pp. 30 and 87)

After stepping

outside, approximately five minutes had elapsed when the Defendant
began noticing police officer cars in the area and later witnessed
other officers on foot running between the houses in the area.
(TR pp. 71, 72 and 73)

Then shortly after, the Defendant was

approached at gunpoint by an Officer Sullivan who later called
other officers to the vicinity.

(TR pp. 34, 75 and 76)

Officer

Sullivan was not called as a witness at the time of trial.
As evidenced by the foregoing, no fair inquiry was made on
the Defendant which allowed him to give a reasonable credible
account of his identity, conduct or purpose and therefore, it was
error to convict him under 76-9-703, Utah Code Annotated, as
amended, and adopted by St. George City, May, 1986.
7

POINT II;

THE ELEMENT OF INQUIRY REQUIRED UNDER U.C.A.
76-9-703, AS ADOPTED, CANNOT BE SATISFIED BY A LAW
ENFORCEMENT OFFICER SIMPLY ANNOUNCING HIS PURPOSE IN
THE AREA AND HAVING THE DEFENDANT SIMPLY DENY ANY
INVOLVEMENT IN THE ACTIVITIES THE OFFICER IS
INVESTIGATING

In reading the statute, it would appear from its
contents that much more is required on the part of an officer
than simply to inform the person charged as to why the officers
are in the area and then expect a response from the person in
return.
According to Websterfs New Universal Unabridged
Dictionary, inquiry is defined as, "An act of inquiring; a
seeking for information by asking questions, interrogation.
Search for truth, information, or knowledge; an investigation;
an examination into the facts or principles.

Webster's New

Universal Unabridged Dictionary, Sec. Ed., published by

New

World Dictionaries, 1983, p. 947.
Evidence was not presented by the City of St. George in
their case in chief which demonstrated that an investigating
officer made any attempt to properly inquire from the Defendant
and thus afford him an opportunity to give a reasonable credible
account of his identity, conduct or purpose.

The officer simply

assumed that since the Defendant denied involvement, there was no
need to further inquire.

(TR p. 97)

On the contrary, had the

Defendant been allowed to offer a viable explanation as to his
presence, it would clearly show that he was a guest and invitee
upon his brother's premises. (TR pp. 30, 44, 46, 68, 69 and 79)
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POINT III:

IT WAS ERROR TO CONVICT THE DEFENDANT UNDER U.C.A.
76-9-703, AS AMENDED AND ADOPTED BY ST. GEORGE CITY,
MAY, 1986, DUE TO THE FACT THAT THE LAW ENFORCEMENT
OFFICERS DISPLAYED NO ALARM TO THE DEFENDANT
REMAINING IN THE VICINITY

One of the essential elements under Section 76-9-703, as
adopted by St. George City, is that the investigating officers
must be alarmed for the safety of persons and property by reason
of the Defendant's presence in the vicinity.

Section 76-9-703(1)

If there is no alarm on the part of the investigating officers,
then there can simply be no conviction.

Section 76-9-703(2).

Apparently, the officers responding to the incident on the
morning of October 25, 1987, either believed the Defendant had a
right to be in the vicinity or that his conduct and presence
caused no alarm.

Had the officers been convinced that the

Defendant was a prowler or had they cause to be alarmed, they
would have arrested and removed him f.rom the area, or at the
least, have cited him or instructed him to remove himself; but
instead as the record reflects, they simply left the area, (TR ppc
80 and 35) and the Defendant was left to believe that all was well
and no further action would result from this incident.
POINT IV;

THE DEFENDANT WAS WRONGFULLY CONVICTED UNDER U.C.A.
76-9-703, AS AMENDED, AND ADOPTED BY ST. GEORGE CITY,
MAY, 1986, BECAUSE THE CITY OF ST. GEORGE NEVER
PROVED BEYOND A REASONABLE DOUBT THE IDENTITY OF THE
DEFENDANT WITH RESPECT TO THE TIME OF THE ALLEGED
INCIDENT

It is fundamental in criminal law that the prosecution
carries the burden of proving beyond a reasonable doubt each
element of an offense, including the absence of an affirmative
defense once the defense is put into issue.

State v. Hill, 727

P.2d 221, 222 (Utah 1986); State v. Starks, 627 P.2d 88, 92
9

(Utah 1981); State v. Torres, 619 P.2d 694, 695 (Utah 1980).

As

previously argued, the element of inquiring as required by the
statute were lacking on the part of the investigating officers
on the morning of October 25, 1987.

The statute simply does not

authorize the elements of inquiry to be met by an officer's mere
suspicion or conjecture —

an affirmative act of inquiry must be

made.
In addition, we see that the law enforcement officers
were not alarmed about the Defendant's presence in the vicinity,
since no action was taken at the time against the Defendant to
remove or request that he leave.
With respect to the issue of identity, only one witness
who testified at the trial was able to identify the perpetrator
as Dusty Mangum.

(TR p. 12)

But on cross-examination, it was

conclusive that she did not know whether the person she was
observing as the prowler was Dusty Mangum except after she had
been so told by the police officer.

(TR p. 19)

We also see a discrepancy existing as to the time of the
loitering offense.

The eyewitness puts the alleged prowler in

the vicinity around 12:10 a.m.

(TR p. 13)

However, three

witnesses testify that the Defendant did not arrive at his
brother's home until 12:45 to 12:50 a.m.

(TR pp. 46, 55 and 68)

Officer Matthews testified that the alleged prowler was reported
somewhere around 12:35 a.m.

(TR p. 88)

The record also reflects a discrepancy between the
eyewitness's identity of the prowler and that of the other
witnesses testifying at the trial.
10

The eyewitness observed that

the alleged prowler had no cap.

(TR p. 15, 1. 10-12)

The other

witnesses, including Officer Matthews, made a specific note that
the Defendant was wearing a cap*

(TR p. 44, 1. 12, p. 48, 1. 5,

p. 56, 1. 11 and p. 73, 1. 25)
Finally, during trial, Officer Matthews testified that
there were footprints under the victim's window, but as to the
origin or where they led to, he could not tell.

(TR p. 31)

In

fact, Officer Matthews had no evidence which would identify the
Defendant as the alleged prowler as evidenced from the following
testimony:
Mr. Snow: Do you recall Mr. Mangum asking you or Mr.
Sullivan to be identified by the person, the complaining
witness?
Officer Matthews: Yes.
Mr. Snow: Well, do you remember that?
Officer Matthews: Yes.
Mr. Snow: Did you take Mr. Mangum somewhere so he
could be identified for that purpose?
Officer Matthews: No, we didn't.
Mr. Snow: Did you bring Mrs. Hintze over so that he
could be identified on that evening?
Officer Matthews: No.
Mr. Snow: Now, Mr. Mangum was wearing a cap that
night?
Officer Matthews: Yes, he was.
Mr. Snow: A blue cap.
Officer Matthews: Yes.
Mr. Snow: Did you take that into evidence so that
could be used for identification purposes?
Officer Matthews: No, I didn't.
Mr. Snow: Did you take the clothing into evidence?
Officer Matthews: No, sir.
Mr. Snow: Did you take any photographs of the
footprints?
Officer Matthews: No.
Mr. Snow: Did you talk to Mrs. Titus that night?
Officer Matthews: Yes, I did.
Mr. Snow: And she was not aware of any problem, was
she?
Officer Matthews: No.
Mr. Snow: Did you take photographs of the footprints
in the vacant home the next day?
Officer Matthews: No.
Mr. Snow: Did you take any photographs any other day
11

of inside the vacant home?
Officer Matthews: No.
Mr. Snow: Now, as I understand it, as you were
arriving, Officer, there were some officers moving through
that area towards the parked truck on foot, isn't that
correct?
Officer Matthews: Yes.
Mr. Snow: How many?
Officer Matthews: I believe that would have been —
that would have been Officer Peck and — I don't remember
who got to that truck first, I really don't.
Mr. Snow: Is Officer Peck here?
Officer Matthews: No.
Mr. Snow: Do you know where Officer Peck ran? I
mean, between these homes, do you know where he ran?
Officer Matthews: No, I don't.
CONCLUSION
The Court erred in convicting the Appellant of the offense
of Loitering, an infraction, since there was no evidence presented
at trial by the City of St. George w.hich would establish that the
law enforcement officers fairly inquired from the Appellant, thus
allowing him to give a reasonable credible account of his identity, conduct or purpose.

Furthermore, the officers were either

satisfied that the Appellant had a right to be in the vicinity or
felt that his presence caused no alarm, since no action was taken
on the part of the officers to remove him, or request that he
leave the area.
Finally, the evidence presented at trial simply does not
sustain the burden of proof required to satisfy all the elements
of the offense, nor does the evidence presented by the City of
St. George properly identify the Appellant as the perpetrator of
the alleged offense, and therefore the Plaintiff has failed to
meet the burden of proof.
It is respectfully submitted that this Court should
reverse the order of conviction and sentencing of the Appellant of
12

Loitering, an infraction.
RESPECTFULLY SUBMITTED this

day of April, 1988.

V. LOWRY SNOW
Attorney for Defendant/Appellant

CERTIFICATE OF MAILING
This is to certify that I caused a true and exact copy of
the within and foregoing BRIEF to Mr. T. W. Shuraway, City
Attorney, 175 East 200 North, St. George, Utah
class postage prepaid, on this

84770, first-

day of April, 1988.

V. Lowry Snow
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CIRCUIT COUKT, STATE OF UTAH
WASHINGTON COUNTY, ST. GEORGE DEPT.

CITY OF ST. GEORGE,
Plaintiff,
vs.

SUMMONS

DUSTY MANGUM
343 Urie Cr.
Washington, Utah

Case No.

9-7 j rr^ /</(//

Defendant(s).
STATE OF UTAH TO THE ABOVE NAMED DEFENDANT(S):
has been

Complaint under oath by
made that you committed the crime of:
Crime: Loitering

Degree: Infraction

At (place): 1422 North 1540 West, St. George, Utah
On (date): October 25, 1987

At (Time): 12:40 a.m.

In Violation Of: Sec. 76-9-703, St. George City Code as adopted
YOU ARE HEREBY SUMMONS to appear before a judge of the
Circuit Court at the time and place shown below:
Date

.y^&o &,wi

Time:

J',£0 P-P^

Place: Washington County Hall of Justice, 220 No. 200 E.,
St, George, Utah
to answer the charge made against you. If you fail to obey this
summons, the court may issue a warrant for your arrest.
Dated: /o-cJT- If 7

Circuit Judge

NINTH CIRCUIT COURT, ST. GEORGE DEPT.
FIFTH DISTRICT COURT
WASHINGTON COUNTY, STATE OF UTAH
CITY OF ST. GEORGE,
Plaintiff,

)

Bail $

)

INFORMATION

vs.

)

DUSTY MANGUM
343 Urie Cr.
Washington, Utah
Defendant (s)

)

Criminal No.

The undersigned complainant
under oath, states
on information and belief that the defendant (s) committed the
crime(s) of:
Defendant, Dusty Mangum, did appear at a place or at a time under
circumstances that warranted alarm for the safety of persons in
the vicinity without having a credible reason therefor, in
violation of Sec. 76-9-703, St. George City Code as adopted.
This is an infraction.
DATE: October 25, 1987
TIME: 12:40 a.m.
PLACE: 1422 North 1540 West, St. George, Utah
This information is based on evidence from these witnesses:
Kathy Hintze, Kristin Hintze, Bill Mathews

Complainant
Filing authorized

Subscribed and sworn to before me
Date:

Pxosecutd-ng Attorney
T. W. Shumway

/a -og . <&7

(& ( ^o6f<<rT
Circuit Judge

"E

Ob) BUS
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2

that.
Qi

Is there a street adjacent to any of this?

A.

No.

Q.

Are these all backyard areas?

A.

They're all backyards on the block.

Q.

All right.

And when he

went to the house

where the light came on, do you know which window in the hous^
the light was in?
A.

Yes.

Qt

What —

A-

It was the southeast bedroom light.

$

All right. And then you say he looked in the

what room, do you know?

window, where was he with relation to the lighted window?
A.

Right up to the window.

Qt

Okay.

Right peeking in.

How long did that peeking —

how long

did he peek in the window?
A.

It went on three different times.

About 20-

minute spans, whenever-the bedroom light would go on.
Qt

And when it was not on, where would he go?

A.

Went back and hid in the home under construc-

tion and the door was ajar, so there was easy access to
that home.
Qi

And you watched him during this 20-minute

A.

Yes.

period?

BYRON RAY CHRISTIANSEN. JR.
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Qi

How was he dressed?

A.

He was dressed in a dark-blue parka with a

white stripe on it.

Bearded.

Levis.

Boots, I think.

I

had a good look at him.
ft

Okay, when he was in the aifea of the window, was

he illuminated somewhat by the light in the window?
A.

Not that much.

There were blinds to the windows,

but you could see through the blinds.
ft

How far would he be away frlom where you were

when he was at the window?
A.

Twenty-five, 30 feet.

Qi

All right.

&»

Less than that.

ft

As close as 20 feet?

A.

Uh-huh (affirmative) .

ft

And is that where you had a decent look at him?

A.

Uh-huh (affirmative).

ft

All right.- The house where he was looking next

Twenty feet, maybe.

to you, who lives there?
A.

Sherrie Titus owns the home*

ft

Okay. Is she married?

A.

No.

ft

Okay.

A.

She was home.

As far as you know was she home at that

time?

BYRON RAY CHRISTIANSEN. JR.
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QL

Okay.

What happened after the three times

you observed him at the window, the 20 minutes, what happened;
A.

Well, the police arrived.

Q.

Why did they arrive?

A.

I called them.

Ql

At what point?

A.

After I saw him go to the window the first

ft

Any why did you call the police?

A.

Because that's not normal behavior.

time.

I thought

he was window peeking on us at first.
QL

Did it disturb you

—

A.

And that home was under construction.

I didn't

really know at the time what was going on.

part

Q.

Did it create some apprehension or alarm on your

JL

Sure it did.

—

MR. SNOW:

Objection, your Honor.

THE COURT: What is the objection?
MR. SNOW:

Leading question.

THE COURT:
be phrased in a non —
Q.

Well, I don't know how that can
well, it possibly can.

(By Mr. Shumway)

Sustained.

State your feelings

or

emotions in your home there when you observed these things
you testified to.
BYRON RAY CHRISTIANSEN, JR.
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1

hard time finding him.

2

ft

who lives on the east side of you?

3

A.

Mangums.

4

Q

A

5

A.

No.

6

ft

n

r ight.

Relatives?

7

A.

Brother.

B

Q,

Okay.

9 I

A. N o *
ft

m

Not the defendant?

Were there lights on in their house?

All right.

So the police c^me and didn't

11

see him because he was in their carport*

12

then?

13

&

14

ft

15

ft

17

Yes, I did. And it was the person that we saw

before.

19

ft

20

Same one?
A.

21

ft

22

J

24

j

ft

Uh-huh (affirmative).
is he here in the courtroom today?

A.

23

25

They did find him.
And did you see him again at that time?

A,

18

They shined the light on hiifi, and he was there.
They did find him?

A.

16

What happened

Yes. .
Would you point him out?
MR. SHUMWAY:

The record should show she's

' pointing to the defendant, Mr. Mangum.
BYRON RAY CHRISTIANSEN. JR.
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THE COURT:
Qt

The record may so show.

(By Mr. Shumway)

Did you have anything further

to do with it at that point, or is that
A.

—

That was it until the police came back and

talked to me further about it.
Qt

All right.

I believe at this point, that's

THE COURT:

All right.

all I have.
You may cross-examine.

CROSS-EXAMINATION,
BY MR. SNOW:
Qi

Mrs. Hintze, what time was it, do you recall,

that you called the police?
A.

About 12:30.

ft

All right.

A.

We had been watching him before that.

ft

About how long before that?

h

Twenty minutes.

ft

All right.

So, as I understand it, then, you

started watching him about 12:10
A.

Uh-huh (affirmative).

ft

—

—

is that correct? And you watched him for

20 minutes, and then you called the police
A.

Right.

Q,

—

about 12:30.

—

And then how long did it take

for the police to arrive?
BYRON RAY CHRISTIANSEN. JR.
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&

Now, this prowler that you cited was wearing

Levis and a blue parka, is that correct^
A.

Dark —

dark.

Q.

Dark parka?

A.

Dark parka.

Q.

How many stripes?

A.

One stripe.

Q.

Where was the stripe located!?

A.

Across the yoke and then aroUnd the sleeves,

ft

All right.

A.

No.

Qt

No cap?

A.

I don't believe so.

$

Now, you've had prowlers out there before?

A.

Not to my knowledge.

ft

Okay, what I'd like you to d0, if you would,

Did he have a hafc?

is step down to this and draw me a diagr4m.
marker here.

She'll use this marker.

marked as Defendant's Exhibit 1.
is draw the street —
on.

There's a

We'll have this

What I'd like you to do

let's start with that that you live

But leave enough room that you can diagram the home.

Put your home.
on that home?
the Mangum —

Why don't you indicate wi,th your last name
And the Titus home, you pujt that on.

And

let's just identify that on^ with "Titus."

And the Mangum residence?

And there's another home, as I

BYRON RAY CHRISTIANSEN.
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a hunting outfit on, it looked like.
Q.

All right.

I know.

But listen to my question.

Did you know at that point whether it was Dusty Mangum or
Shane Mangum?
A.

No, I did not.

Q.

They told you that it was Dusty Mangum

A*

Not until later.

Q.

—

A.

Right.

Q.

And now as you sit here and you identify Dusty

the police did?

—

Later they did?

Mangum in the courtroom, is that the same man you saw that
night, or is it the Dusty Mangum you've known previously?
A.

I didnft know either one of themf okay?

only reason —

The

when I saw Dusty and Shane out there together,

Shane had a fuller beard.

Other than that, they looked the

same, and Dusty was in his outfit and Shane was in his
orange outfit.
Q.

Okay.

You'can resume the witness stand.

Now, when was it that you saw Shane Mangum?

Was that after

the police had gathered in front of the Mangum residence?
A,

Uh-huh, yes.

Qi

And what was he wearing?

A.

Shane?

Q.

Yes.

A.

Orange sweatshirt

—

BYRON RAY CHRISTIANSEN. JR.
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1

THE COURT:

2

MR. SHUMWAY:

3

Call your next witness.
She's going to ask the officer

to come in.

4

BILL MATTHEWS,

5

having been called as a witness, having been previously

6

duly sworn, testified as follows:

*7 J

e
9

ID

n
12
13

DIRECT EXAMINATION,
BY MR. SHUMWAY:

J

fi.
A.

Okay.

State your name and occupation.

Bill Matthews.

I'm a police officer for the

St. George City Police Department.
Q.

Were you so employed on the 25th day of October

J of this year?

14

A.

Yes , I was.

15

Q.

Did you have occasion —

16

were you on duty at the

early-morning hours of that date?

17

A.

Yes , I was .

IB

Q,

Did you have occasion to go! to a location at

19
2D
21
22
23
24
25

1530 West 1400 North about 12:30, quarter to 1 on that date?
A.

Yes.

I have exactly a quarter to 1 on my report.

Q.

Tell us what you

A.

Well, I was called out ther£, I think the call

—

came across as a suspicious person.

I had started driving

out that way, myself and Officer Peck, knd we —
approached the area —

as we

or I was the first one there.

B Y R O N RAY CHRISTIANSEN. JB.
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sorry.

And I'm not very familiar with that area. I had

been away for a while, and I had a little trouble finding
the house at first.

But we were called by Mrs. Hintze to

because she said that she had —

—

she had someone peeking

in the windows out there, and she described him as having
a beard, wearing a dark coat, and that was about it at
this time.
When I finally got to the right address, just as I
drove up, the dispatcher came on and said that the person
we were after was running behind her house in an easterly
direction.

Well, I realized then that I was still about

a block away from the house that we needed to go to, so
I proceeded on that way.

And just as I got up to the house,

I noticed taillights come on, on a car up by the racetrack.
It had been raining quite a bit.
on on a car up there.

This —

It was a pickup.

taillights come
And we assumed that

was him at first, and so we all proceeded up there.

But

that turned out to be false, because while we was talkin1
to him, Mrs. Hintze called back and said that the man was
still there.

And then we let this guy —

we went back, and

that's when we run in to Mr. Mangum.
fit

Mr. Mangum, the defendant?

JL

Yes.

Qt

And where did you encounter him?

A.

We encountered him on 14 00 North, I believe it wai

The defendant, Mr. Mangum.
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right next door.

He was in the carport of the house next

door to 1530 West 1400 North when we arrived.
Q.

What was he doing in the Carport?

A.

He was just standing there when I got there.

Q.

Were you the first one th^re?

A.

I —

well, there was a couple of us there right

about the same time.
Q.

Were there any lights on Inhere?

A.

No.

Q

And the man that you foun4 there, is he in the

courtroom today?
That's Mr. Mangum, %he defendant.

A.

Yes.

QL

Dusty Mangum?

A.

Yes.

Qt

How was he dressed?

A.

He was dressed —

well, oh our report, he had

a dark coat with a white stripe on it.) And he's had a
beard ever since —
QL

for quite a while .1

All right.

Did you, at arty point, see the

occupants of the house where the carport's located?
A.

Yes.

I believe that's Shane Mangum's residence,

and he came out and talked to

—

QL

And how was he dressed?

A-

Well, he was —

I don't recall, but I think he

had taken his coat off and was —

had ^-- because he was insidk

BYRON RAY CHRISTIANSEN.
CCKTiFtsD S H O R T H A N D

Jfr.

REPORTS*

28

the house when we got there.

He wasn't out.

And I —

as I recall, Dusty said that he had just arrived there,
that Shane hadn't even been outside with him, so he didn't
have a coat on.
ft

Do you remember what color his shirt was or

what he had on under the —
A.
season.

He had a hunting shirt on, because it was deer
I think he had been hunting that day or something.

Qi

All right.

Did you talk with Dusty Mangum?

A.

Yes, we did.

And we told him what we were there

for, and he denied that it was him

that had ctone this.

That he had not run from us, and he had not looked in any
windows.

He said he had looked at some houses that he had

worked on out there.
ft

While you were talking to him, was Shane Mangum

A.

He was, but I don't remember at what point that

there?

he joined us.
ft

Did you have any conversation with Shane Mangum?

A.

No, I didn't really.

ft

When Shane Mangum was present, was the defendant

No.

present also?
K

Yes.

ft

Did Shane Mangum, while the defendant was there,

ever say to you that he had been out in the backyard?
BYRON RAY CHRISTIANSEN. JR.
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MR. SNOW:

Objection.

THE COURT:

Grounds?

MR. SNOW:
can ask what the guy

Grounds is a leading question.
—

THE COURT:
ft

He

Well, sustained.

(By Mr. Shumway) Well, Shane Mangum never

volunteered anything —• statement to you, is that what
you are saying?
A.

No. No.

Qt

All right.

Did you have any further conversation

with the defendant?
A.

No. No.

Qi

He said he was looking at the house that was

under construction there?
A.

Yeah.

I believe he said he had been working

for Jay Ence, who was building those houses out there.
He had worked for him, or something.
at them.

That he was looking

But he said he was not peeking in the windows.

Q.

All right.

A.

Yes, I did.

Did you

examine the area?

I went to —

I went to a house that

was under construction, and the street was unlabeled at the
time, so I don't know what street it was on.

It was immediately

just to the north of Shane Mangum1s house there on another
street.

It was under construction, and there was muddy

footprints all through it.

The house was open.
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open.

The doors were all locked, but they were open.

And

there was muddy footprints all through the house.
Q.

Was the mud old or fresh?

ft.

It was fresh, yeah.

Q,

All right.

A.

And then I walked —

like I said, it had rained

pretty hard there for a while, and the ground was quite
it was quite wet, and there was footprints.

—

There were

footprints under the back window there on the house that
Mrs. Hintze said he was looking in.

There was footprints

immediately underneath the window that she said he was
looking in.
ft

Could you tell where the footprints came from

or led to?
A.

Not exactly.

There was footprints —

there was

footprints out there and, like I say, it had rained quite
a bit, and it was quite wet and muddy, and the water standing
here and there.
Q,

Would you walk over to the stand that's there

in the corner and look at the diagram on that, and see if
that looks like anything you've seen before?
A.

This is the house under construction.

Q.

Is that marked?

&
Qt

Yes.
What does it say on it?
BYRON RAY CHRISTIANSEN. JR.
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1I

A.

We came back — could I show you there?

2

g

Certainly.

3

k

we were way up in here where it goes onto the

4

track.

5

we were all up here.

6

again, we all came back down here, and I came to this part

7

right here, Officer Sullivan came down here, and Officer

8

Peck went back to this area.

9

sees somebody here in this carport.

Officer Peck and myself, and everybody, I think,
And then when she gave us that report

And Officer Sullivan said he
This is all on the

ID

radio.

11

about the same time.

12

got there before us simply because he was on this street.

13

And so we all just came around and came in just
I think Officer Sullivan might have

g,

what's Officer Sullivan's first name?

A.

Kevin.

15

n.

Is he here today?

16

A.

14

1

17

1

IS
19
20

No.

QL

What does he look like?

A.

Officer Sullivan?

He's quite tall.

He's about

six-two, or so, muscular, and veighs probably 220, 230.
g

what's the color of his hair?

21

A.

It's light brown.

22

Qi

Who was the f i r s t officer to begin talking to

23

|

Mr. Mangum?

24

A.

It was probably Officer Sullivan.

25

Q.

And he's not here today?
BYRON RAY C M K I S T U N S E N , J R .
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A.

No.

ft

Who was the officer to first apprehend Mr.

JL

Well, I believe he was never apprehended.

ft

First one to get to him.

h

That would be Officer Sullivan.

ft

Do you know —

Mangum?

did you know that Mr. Mangum told

Mr. Sullivan that he had been hunting?

Do you know that?

L

Yes.

ft

You didn't testify to that earlier, though, did

A.

No, I overlooked that. I was there when he told

you?

him they, had been hunting.
ft

Okay.

Now, did you or Officer Sullivan ask Mr.

Mangum what time they arrived home from hunting?
fi.

I don't recall that, no.

ft

Do you recall Mr. Mangum asking you or Mr.

Sullivan to be identified by the person, the complaining
witness?
h

Yes.

ft

Well, you do remember that?

7L

Yes.

ft

Did you take Mr. Mangum somewhere so he could

be identified for that purpose?
A.

No, we didn't.
BYRON RAY CHRISTIANSEN. JR.
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A.

I don't remember his name.

ft

How many occupants?

A.

There was two.

ft

Male?

A.

A male and a female.

ft

All right.

A.

He was —

ft

Did he have a beard?

A.

No.

ft

Did you get a license number?

And what was the male wearing?

I don't recall what he was wearing.

MR. SHUMWAY:
THE COURT:

I'll object to that as material.

Well, overruled.

The witness may

answer if he knows.
THE WITNESS:
number.

Okay, no.

We felt that that —

We didn't get a license

we determined that pickup

had nothing to do with what she was calling in, so we didn't
include it in our investigation.
ft

(By Mr. Snow}

When you got back to the Mangum

residence and you began questioning Mr. Mangum, did you go
to the door, to Mr. Shane Mangum*s door, to find out what
the reason was that he was there?

you —

A.

No.

ft

Do you recall Mr. Mangum telling you or asking

requesting that the police officers check with his

brother to verify why he was in this neighborhood?
BYKON RAY CHRISTIANSEN, JR.
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1
2

A.

&

All right.

Is the Officer Hatzadakis, is he

here today?
k

5
S

Officer Hatzadakis went to the door, and

Shane came out and talked to us.

3
4

Yes.

ft

No, he's not.
Okay.

Now, wasn't the situation with Mr. Mangum

7

such that he told you and the other officers that he and

B

his brother had been hunting?

9

A.

Yes, he said they had been hunting.

ID

&

And that they had returned home late?

11

A.

Yeah.

12
13
14

That they had returned home —

I don't

think we asked him exactly what time they got home.
ft

Do you remember the television being on at

the Mangum residence?

15

A.

No.

1fi

Qt

Do you remember Mrs. Shane Mangum also coming

&

Yes.

17

out?

1B
19

ft

Okay.

2D

MR. SNOW:

21

THE COURT:

22

MR. SHUMWAY:

23
24
25

I don't have any other questions.
Any other questions?

Redirect?

I just think one or two.

REDIRECT EXAMINATION,
BY MR. SHUMWAY:
ft

who prepared the report to the police department
BYRON RAY CHRISTIANSEN, JR.
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Sunset Boulevard, the intersection going to Santa Clara.
Q.

All right.

A.

And we stopped there to talk for just a minute.

I told Shane that I'd take Dusty home, where he was —

you

know, he didn't have his vehicle, and I'd take Dusty on
home, if Shane wanted to go ahead and go on home.

And

all of Dusty's stuff was in Shane's pickup, so he just
decided to go over there and, you know, and then clean up
a little bit, and then take Dusty on home.
Q.
Shane —

Okay.

Do you know whether this day whether

or Dusty Mangum was wearing a cap?

A.

Yeah, he was wearing a hat.

Q.

What kind of cap is it?

A.

Well, he had the deer hunting cap on up there,

the orange, at first.

I mean, hunting, and then he changed,

put on his clean coat.

And I think he had a blue —

I think

it's a light blue or blue hat.
QL

Baseball cap?

A.

Yeah.
MR. SHUMWAY:

Object to the leading form of the

question.
MR. SNOW:

No other questions.

MR. SHUMWAY:
THE COURT:

No questions.

You may step down.

(Witness excused,)
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mountain with?
A.

Mine.

&

And who was Dusty traveling with?

ft.

Me.

&

Did you have problems getting off the mountain?

ft.

We —

there was a lot of people stuck.

We had

to pull a lot of people out.
Q.

What was the —

what were your clothes like?

Were they dirty?
A.

We was probably muddy from the knees down,

Q.

All right. What time did you get off the

mountain?
A.

We stopped, oh, it was about quarter to 1.
What time did you get —

did you go directly

home?
ft.

Yes.

ft

And did Dusty go with you?

A.

Yes.

ft

All right.

I'd like you to tell the Court what

you did when you got home, you and Dusty.
A.

We went in, and I got a mat —

were standing on it.

or a carpet we

I took my shoes off there, and then

there was some movie on, some Navy movie about —

anyways,

we sit there and was watching that while I was undressing.
I had a lot of thermals on.

I had a rain jacket on.

BYRON RAY CHRISTIANSEN. JR.
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clothes were wet and muddy.

And I probably stood there

for five or 10 minutes watching this movie, then I went in
to put some other clothes on.
fit

All right.

Was anyone up at your home when you

got there?
A.

My wife was.

ft

Was she watching TV?

A.

Uh-huh (affirmative) «>

ft

All right.

Did she tell you that there had been

any problem or any disturbance
MR. SHUMWAY:

—

Object to the leading form of the

question.
THE COURT:
ft

Sustained.

(By Mr. Snow)

Were you made aware of any

disturbances by anyone when you arrived home in your area?
A.

No.

There was —

speeding outside.

she was talking about somebody

That's all.

MR. SHUMWAY^: -Object to hearsay.
THE COURT:
MR. SNOW:

Sustained.
All right.

your Honor, what was said by her.

The question is not,
The question was, was

he made aware of anything, and I don't think that's hearsay,
probably, but

—

THE COURT:
&

Well, I think he answered that "no."

(By Mr. Snow) Did Dusty come in the house when youl
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got home?
A.

Yean.

ft

What was he wearing, do you recall?

A.

He was wearing his boots, Levis.

He had his

coat and a rodeo cap on.
ft

Is that like a baseball cap?

A.

Yeah.

It had a little white emblem on the

front of it.
QL

All right.

A.

A blue one.

Qi

Did he step outside?

A.

Yes.

ft

What for?

A.

I was walkin1 down the hallway, and I heard

a car come by that was spinning brodies out front, and I
says, "What's goin' on out there?"

And that's when he went

outside.
ft

Okay.

And - then what did you do?

A.

I went in and changed my clothes.

ft

Then what happened?

A.

I said a few words to my wife, and then she

come out of the bathroom, and we walked in the living
room.
ft

Okay.

Then what did you see?

A.

Well, I looked outside to see what was going on,
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A.

Brother-in-law.

Same thing to me.

ft

Do you recall on the 24th of October, did Dusty

and Shane have occasion to go hunting that day?
A.

Yes.

ft

Explain to the Court, or describe to the Court,

if you know, what time they got back.
A.

I would say it was close to 10 to 1.

I was

finishing watching a movie.
ft

All right. Were you waiting up?

A.

Yeah.

ft

Do you recall the movie you were watching?

A.

I remember what it was —

I had been waiting for them since 12.

I don't remember the

name, but I remember what was going on in it.
ft

Do you know when it was scheduled to be completed

when it was scheduled
A.

—

It was a two-hour movie, and I started watching

it at 11.
ft
you recall.
A.

Okay.

What happened when they arrived that

Tell the Court.
They got home.

We sit and chitchatted for a

minute, and then I went in and took my shower and came right
back out, and all the commotion started.
ft

I'd like you to do this:

Tell the Court how

much time elapsed from the time that Dusty Mangum and Shane
Mangum came into your home until you came outside and saw the
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police,
A.

Well, 12, 15 minutes at the most.

ft

All right.

Any chance it could have been 40

minutes?
A-

No.

ft

All right.

Now, do you recall what Dusty

Mangum was wearing that evening?
A.

Huh?

ft

What was he wearing?

A.

A lot of muddy clothes like my husband.

He had a hat on, he had his jacket on, Levis, hunting boots,
cowboy boots, you know, what they usually wore.
ft

Do you recall when you went outside —

well,

when the officers came to the door, did you go outside?
A.

We stood in the threshold of the door leaning

out, looking at what was goin' on.
ft

Okay.

Do you recall what your husband was

wearing?
A.

He had just stripped off all his clothes, and

just barely pulled on shorts and tennis shoes.
ft

All right.

Now, did you have occasion earlier

that evening to hear a disturbance in your area?
A.

Yeah.

Kids squealing up and down the road.

ft

And do you know what they were driving?

A.

There was a small truck, and there was a car
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1

MR. SNOW:

All

2

right.

DUSTY WAYNE MANGUM,

3

having been called as a witness, being first duly

4

sworn, testified as follows:

5

DIRECT EXAMINATION,

6

BY MR. SNOW:

7

ft

B

Dusty Mangum, state your name for the record.
A.

9

ft

10

Where do you live?
A.

11

ft

12

ft

14

ft

16

ft

Yss.

Uh-huh

24th of October?

19

A.

21

ft

I
22 i
23

today?

(affirmative).

Did you and he have occasion to go hunting on the

1S

20

Do you have a brother named Shane?

He's t e s t i f i e d
A.

17

Approximately seven years.
All right.

A.

15

I live in Washington.
How long have you lived there?

A.

13

Dusty Wayne Mangum.

Yes, we did.
Where did you go hunting?

A.

Blake-Gubler.

ft

Is his statements and your father's fairly

I accurate?

24

A.

True, yes,

ft

It was a family gathering?

25
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A.

I ' d say scmewhere around q u a r t e r t o 1 o r 10 t o ,

somewhere i n t h e r e .
ft

Did anyone tell you to say that?

A.

Nope.

ft

Then where did you go?

A.

To Shane's house.

ft

What time did you arrive there?

A.

I'd say somewhere around 1.

ft

Okay.

What were your —

what were the conditions

of your clothes?
A.

Mud from about the knees down.

ft

What color of mud?

A.

The blackish gray, the sticky Pine Valley mud, thej

clay stuff.
ft

Any different from the mud around Shane's house?

A.

Oh, yeah, that's the red slimy stuff over there.
MR. SHUMWAY:

I'll object to that.

There's no

foundation.
MR. SNOW:

He's certainly competent to testify

to that.
MR. SHUMWAY:
THE COURT:

Comparison of muds.

Well, objection overruled.

The

answer may stand.
ft

(By Mr. Snow)

All right, what did you and Shane

do when you arrived at his house?
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1
2

A.

We walked in Stephanie's and Shane's house, and

she made me stand on her rug, and

—

3

ft

Is that in the living room?

4

A.

Yes.

5

ft

All right.

6

arrived?

This was inside their front door.
And what was she doing when you

That's Stephanie.

7

A.

I" guess she had been watching a movie.

8

ft

Okay.

9

A.

No.

ID

Did she come to the door?

We just walked in, and she come out and

talked with us there in the living room.

11

ft

Okay.

12

A.

I stood by the door, and'Shane was getting

13

What did you do, then, Dusty?

out of hi s wet clothes.

14

ft

Okay.

15

A.

I was in the house for probably five minutes

How long did you stand there?

16

before I heard the trucks doing the brodies or the noise

17

outside.

IB

ft

19

watching?

2D

A.

Was there anything on television that you were

Yeah, we was watching some natives cut up some

21

white guys they was capturing over in Africa.

22

torturing them..

23

ft

And where was Shane Mangum at this time?

24

A.

Shane had got out of his clothes and, I think,

25

They was

he might have been going for the bedroom to get clean clothes J
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Okay.

And where was this noise that you heard

coming from?
A.

It was coming from out front of the house

—

Shanefs house.
Q.

Okay.

A.

I opened the door, and I had a (inaudible) in

So what did you do?

my mouth, and, I was —

anyhow, I opened the door and went

outside and was watching the truck do brodies.
Q.

Where were you standing?

A.

Right outside Shane1s front door.

Q.

Okay.

What I'd like you to do is step down to

this diagram that's been marked as Defendant's Exhibit l f
and indicate to the Court where you would have been standing
when you first stepped outside with that in red.
A.

Okay.

Shane's doorway's right here.

I was

standing right on his front porch right there on the
walkway to there.
ft

Okay.

there. Okay.

Put a circle around that.

Put number "1 M

Now, without drawing it, but describe it for

the Court, where the noise was coming from.
A.
here.

It was coming right out —

There's houses here.

there's houses across

There's a big vacant field.

This guy was doing brodies right out in here.
QL

What do you mean by "brodies"?

A.

He was driving real fast and yanking the wheel
B Y R O N RAY CHRISTIANSEN. JR.
CERTIFIED SHORTHAND

REPORTER

70

around, making his truck flip aroundo
QL

Was it creating a noise?

A.

Yes.

Ql

Then what happened?

A.

Then this truck drove off this way.

It was very loud.

It goes over

and down through a dip and comes out over by Ence Constructiorj
yard.

I was standing right here, and about that time the

cop cars started coming up the street down here.
fit

How many?

A.

I seen

—

there was two cop cars together at

first, and then later, maybe two minutes later, there was
more coming in.
g

Did they 'have their lights on?

A.

Just their headlights.

Ql

How long had you been standing out there before

you saw the police cars?
A.

Maybe at the most five minutes.

Qt

Okay.

A.

I noticed the cop car pulled up, and there's

Then what happened?

another street that comes down here, and one of the cop
car's parked here and the other one parked behind him, and
the officers got out.
Q.

Did you see that?

A.

Yes.

ft

Could you see t h a t h a p p e n i n g ?
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JL

Uh-huh (affirmative).

I was standing right in

here about that time.
ft

Had you moved out to the street?

A.

I never got to the street.

I stayed in the

driveway right here.
ft

All right.

And did you see officers get out of

their cars?
A.

Yes. When they got out, there was a pickup from

right up in here, drove around the corner, haulin1 —

I mean

he went by me probably 50 miles an hour, went to the second
corner and out behind here.
ft

Okay.

Why don't you mark "pickup," where you

first saw the pickup.
A.

I didn't see him.

I heard him.

I heard the

motor start, and he rapped it up and he come around the
corner.

I probably seen him right in here the first time.

ft
or "PU."

Okay.

Why don't you mark that "X" with "pickup,"

What kind of a pickup was it?

A.

It was a small yellow Datsun or something like

ft

All right.

that*
But it had come down 1540 West, is

that correct?
A.

It had come down this street here.

ft

Then what happened next?

A.

It hauled up around here and up in here, and I
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couldn't quite see it.

It sounded like it got stuck.

The

motor was reving up, and I know it wasn't going anywhere.

up —

Q>

Where did the police cars go?

A.

These guys ran through all these houses and ran

they'd come right through here.

One went this way,

one went through there and, I don't know for sure, one or
two more in here.

They were running for the pickup up here.

QL

And were you able to watch all of that?

A.

Yeah.

Qi

All right.

A.

Later they pulled in.

Were there any other police cars?
When these guys all ran

up here, there was two.or three more cars coming, following
this way from up here, and parked behind the truck.
ft

All right.

Now, did you step so you could see

what was happening with the truck?
A.

Yes.

I came from here.

a walkway right here.
through the —
Ql

Right back —

there's

There's an opening, and I was observing

back through here.

All right.

And that would have been to the very

back of the carport?
A.

Uh-huh (affirmative).

That would have been right

here in the back of the house.
Ql

All right, now, what were you wearing?

A*

I had on Levis, these boots.

I had my blue coat

on and my cap, the rodeo hat.
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him what was going on.

He stepped out and put the gun in

my face.
&

Do you know who the officer was?

A.

It was the big heavyset auy, with the

light

brown hair •

I

&

Then what happened?

A.

He asked me, with the gun at my head, to walk

out there :Ln the light, so we walked right down here and
stood.

And that's when all the other —

he started yelling

at the off.Leers back in here, and they all started coming
in.

And there was two more cop cars come up and parked right

here, and 1they all walked around and surrounded me.
&

All right.

Now you can resume the stand.

Did the officer that had the gun —

well, how did

he have it pointed at you?

fi. Right at my face.
&

All right.

And did you have any firearm on you?

A.

No.

&

Any weapon on you?

A.

No.

&

Were you running?

A.

No.

&

Well, what did he say to you?

A.

He asked me what the hell I was doing up at 1:15

in the morning.
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1J

Okay.

ft

Now, is that officer here today?

2

A.

No.

a

Q.

You seen him out in the foyer?

4

A.

No.

5

ft

What did you say?

6

A.

I asked him —

7

kids done out there.

B
9

right away I asked him what the

I asked him, "What did they do?"

&

Okay.

What did he say?

A.

And he asked me what I had seen.

10

you see anything up there?"

11

make an arrest up there.

12

Anyhow, he —

13

light, and I come down in the light.

14

I do?"

15
16
17
IB
19
20
21
22
22
24
25

He says, "Did

And I said, "I seen you guys

I thought was makin' an arrest."

that's when he asked me to walk down in the
9

1

And I says, "What did

He says, "Just stand right here," and all the

officers come up and surrounded me and was conversing.
&

What did they say you were being charged with?

A.

They didn't tell me nothin1 for at least five

to eight minutes.
&

What was Shane doing?

A

Shane hadn't come out of the house yet.

ft

All right.

A

I was asking the officers to please knock on

Shane's door and ask him where I was.
&

Who did you ask —

which officer did you ask thatj

A

I asked the first officer first to knock on the
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6

A.

Yes.

He showed up later, maybe five minutes

after all the other cops, and he walked up, and he asked
the guys what was goin' on.

And they told him that they

caught me right there in the driveway, and they says

—

he says, "Well, did you talk to the other Mangums yet, and
find out about his story?"
MR. SHUMWAY:

Well, I'm going to object to the

hearsay.
THE COURT:
MR. SNOW:

Sustained.
Your Honor, how can the Court sustain

the objection to the hearsay, when it's the very basis of
his defense to be able to give a credible explanation.

And

if he's not given a change to give a credible explanation,
or if the officers in the face of a credible explanation,
don't do anything about it, that's the heart of his defense.
MR. SHUMWAY:
to anything he's

Well, the objection doesn't go

—

THE COURT:, Well, this was conversation between
the officers.

You're entitled to bring out any conversation

between any of the officers and this defendant.
ft
Mr. Mangum:

(By Mr. Snow)

Well, let me just ask you this,

Were you ever given a chance to explain to

these police officers why you were at your brother's house?
A.

They wouldn't listen to me.

Q.

Okay.

And it wasn't until the other officer
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1

came later that they asked Mr. Shane Mangum, is that correct?

2

A.

3
4

MR. SHUMWAY:

THE COURT:

6

e
9
ID

Object.

Object to the leading

form of th e question.

5

7

That's correct.

Sustained.

ft

(By Mr. Snow)

Now, you know Mrs. Hintze, don't

A.

Yes.

ft

Explain to the Court how you know her.

A.

I built her house, and I've built all the

you?

11
houses around hers.

|

12
13

ft

All right.

A.

Across the streets, on both sides, behind her,

14
in front, everywhere.
15

ft

Had you ever seen her before today?

A.

Yes.

ft

On how many occasions?

A.

Hundreds.

ft

Has she ever seen you?

A.

Yes.

ft

Did she ever speak to you?

A.

Yes.

ft

Know your name?

A.

Yes.

16
17
IB
19
20
21
22
23
|

24
25

(

ft

J

Was she brought over to identify you that night? I
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A.

No.

Q.

Did you ask for that to be done?

A.

Yes•

I asked him for anybody that seen me out

there, have them come and identify me.
Q.

And did the police officers do that?

A.

No.

Q.

Were you arrested?

A.

No.

Q.

What happened?

A.

They let me go.

Qt

And you went back in the house?

A*

I went back in the house.

They called me out

later and talked to me a minute, and then let me go.
Qi

Did they write you a citation?

A.

No.

ft

Were you arrested later?

A.

No.

Qt

How did you get notice of this charge?

h

They served papers on my wife.

Q.

Okay.

How much later after the incident was

that?
Four or five days.
MR. SHUMWAY:
MR. SNOW:

Object to that as immaterial

Well, it's very material.

THE COURT:

What is the materiality?
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1

2

*
that you did?

3

5

^Mngum, you've heard what has been alleged

'*•

Uh-hv,^ (affirmative) .

ft

Which ^ s

Titus home, is t_\v,t

6

A.

No.

7

*

None

B

10

12

to

ft.

the r e a r

true?

Mf that's true?

ft.

Did v n u

JL

No.

ft

At tJ\fe Mangum home?

A.

No.
MR

14

*

s

ever

h0W:

THE Oi JURT .

17

23
24

Call your next

witness.

BILL MATTHEWS,
having been callej

as a

witness, having been previously

duly sworn, test*f ied as follows:

20

22

you may step down.

(Witness excused.)

16

21

leave the carport?

No further questions.

THE 0 U U R T .

15

19

the Hintze home and the

Nothing.

13

IB

0f

DIRECT EXAMINATION,
BY MR. SNOW:
ft

Offacbj. Matthews, you've been sworn and testified

previously in thj«, m a t t e r ?
A.

Yes.

ft

Do yc,u have your police report with you today?

25
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A.

I have a copy of it, yes.

Qt

All right.

I'm going to have marked, as

Defendant's Exhibit 2, another copy, and I'd like to see
if you could identify it and say that it's a copy of your
original.

Does it appear to be an accurate copy?

A.

Yes, uh-huh.

Q.

All right.

Now what time does it indicate that

you, yourself, received the call to respond?
A.

I have it as 00:45, a quarter to 1.

$

That would be 12:45, is that correct?

A.

Yes.

Q.

Were you in here earlier and heard this?

You

didn't hear Mrs. Hintze's testimony about when she made
the call?
A.

No, I didn't.

Qt

Or when she saw the prowler?

A.

No.

Ql

Okay. >And then on the front page of the report

it says "Occurred on 10-25-87 at 00:40."

Who fills that

in, information?
A.

I filled it in.

Qt

Did that come from the dispatcher?

A.

We have —

we go by when we were called and

try to ask the person, you know, just about when it occurred,
you know, and they'll usually say, well, 10 or 15 minutes
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before you got here or five minutes before you got here,
or something, you know.

from

Qt

Do you know how you got that time?

A.

No, I don't recall.

ft

Okay.

A.

I'm sure I got it in the usual way, you know,

ft

All right, but you got called from dispatch

—

about a quarter to, is that correct?
A.

Yes.

ft

How long did it take you to respond?

A.

I don't believe I have an arrival on here.

ft

All right.

Do you recall when you arrived,

Officer, were there already police cars posted down
this next block?
ft.

No.

ft

There were not?

A.

No.

ft

Did you stop down here?

A.

Yes.

ft

And then were you one of the officers that left

on foot?
A.

No.

No.

I drove up —

oh, yes.

I got out on

foot, but I walked up the street.
ft

All right.

Well, where did the truck —
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Secondly, I think the elements have been met for
a defense under that statute, prima facie.
And, third, I believe there are enough actual
differences in the account and in the allegation that there's
reasonable doubt*
THE COURT: Mr. Shumway?
MR. SHUMWAY:

Briefly, your Honor.

I

believe Mrs. Hintze testifed that she thought he had a
parka on,

and itfs possible that he did.

Even if he had

a cap, he could have pulled a parka up over that.

But,

in any event, she did identify the coat reasonably well.
She had him in sight most of the time.

And when she did

see the two together in the carport, she readily was able
to verify that it was Dusty Mangum, whom she knew.
As far as the credible reason, if he was in his
brother's carport the whole time, there was credible reason
for being there.

I assume that that was explained to the

officers because the officer testified that he denied being
anywhere else.

He told the officer that he was there the

whole time, and that would be an explanation. However, if
he was over at the window of the Titus home, as Mrs.
Hintze places him three different times, and his footsteps
there, would seen to corroborate and, I might mention,
an officer running through the block would not leave footprints
by a window in a —

various footprints there that would be
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in my notes, would indicate that there was an admission to
the officer that the defendant had left the carport at
least to look at houses he was building.
We have in the case that discrepancy between the
defendant's statements in Court today and those on the
scene to Officer Matthews.

I think more importantly it's

obvious from the evidence that the offense was committed
by someone at the window of Sherrie Titus.- And, frankly,
the only conclusion that I can come to from the evidence
once Shane Mangum is negatived as a possible perpetrator
and the evidence very clearly does that, is —

leaves Dusty

Mangum as the one that the witness saw.
So I do find the defendant guilty of loitering and
infraction.
Do you wish to waive time and sentence him today,
Mr. Snow, or do you want two days?
We111 go forward, your Honor.

MR. SNOW:
THE COURT:

All right.

Does the City have

any recommendations?
MR. SHUMWAY:
THE COURT:
is $50.

No, your Honor.

There are —

no.

The standard fine for loitering

So I'll impose that fine.

Is the defendant ready

to pay that today, or does he need some time?
MR. SNOW:

Can he have two weeks, your Honor?

THE COURT:

Yes, uh-huh.
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